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defendant for use of the car, the application of the principle to this case is 
interesting. The court have made a new application of an old principle, and 
follow the conclusions of the only, previous case exactly in point. M. C. R. 
Co. v. C, & M. R. Co., 1 111., App. 399. 

Guardian and Ward — Testamentary Guardian. — A striking applica- 
tion of the well settled principle that no person is authorized to appoint a 
testamentary guardian to any but his own children, is found in a recent 
Georgia case. A husband, after the death of his wife, released by written 
agreement to his parents-at-law, all his parental power, custody and control 
over his'minor son, then less than two years old. The grandparents turned the 
care of the child over to his maternal aunt, who was plaintiff in habeas corpus 
to gain control of the child. The grandfather, the survivor of the grand- 
parents, by his last will and testament, appointed his son, uncle of the child, 
"Guardian in his stead." Held, that the appointment of the uncle as tes- 
tamentary guardian was a nullity, and that while a father has the right to 
part with the legal control of his children, the one to whom such control is 
granted cannot perpetuate the alienation of child and parent by the appoint- 
ment of a testamentary guardian. Lamar et. at. v. Harris (1903), — Ga. — 
44 S. E. Rep. 866. 

See Woernbr's American Law op Guardianship, Art. 20, page 61 ; 
Schouler's Domestic Relations, Art. 287, page 429; Shelford's Mar- 
riage and Divorce, page 691; Villareal v. Mellish, 2 Swanst. 533; 
Hoyt et al. v. Hilton et al., 2 Edws. Ch. 202; Williamson v. Jordon, Busb. 
Eq. 46; Taylor v. Jeter, 33 Ga. 195. 

Insurance— Pleading— Waiver— Failure of Notice and Proof- 
General and Specific Denial of Code— External, Violent, and Acci- 
dental Injuries. — A policy insured "against bodily injuries sustained 
through external, violent, or accidental injuries," but provided that it should 
not cover injuries. "resulting from anything accidentally or otherwise taken, 
administered, absorbed or inhaled." It provided that "immediate written 
notice of accident must be given," and that "affirmative proof of loss must 
be furnshed as soon as the nature and extent of the same can be determined, 
and any legal proceeding for recovery must be commenced in six months in 
cases of death." This action was brought three years and a half after the 
death of the insured. The petition alleged that the insured died from an over 
dose of morphine, administered by a physician for the purpose of allaying 
pain, and that immediate written notice was given to the defendant. 

The defendant filed an amended answer admitting the issuance of the policy 
and death of the insured, but denying all the other allegations of the petition 
' 'not hereinafter specifically admitted. ' ' The amended answer also averred that 
the insured "did not die of any bodily injury sustained through any external, 
violent, or accidental means," and that no written notice of accident or proof 
of loss or death was ever furnished to the defendant. The jury found that no 
notice or proof of death was given to the defendant till the filing of this suit. 

Held, (1.) That defendant did not by denying liabilility waive the defense 
based on neglect to give notice of accident and proof of loss. 

(2.) That an answer denying "each and every other allegation of the peti- 
tion not specifically admitted" is neither the general nor special denial called 
for by the statute. 

(3.) That since no forfeiture is expressly provided for by the policy the 
failure to give notice and proof furnishes no defense. 
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(4-) That the conditions of the policy did not preclude a recovery for 
unintentional death from poison administered by a physician in good 
faith. Dezell v. Fidelity & Casualty Co. (1903), — Mo. — , 75 S. W. Rep. 
1102. 

1. Two judges dissent from the first holding. The dissenting opinion is 
ingenious and claims to prove with "mathematical" certainty that by deny- 
ing that the policy covered the loss the defendant waived the defense of want 
of notice, notwithstanding that defense was expressly pleaded. But the majority 
opinion states that no courts have gone so far as to say that the insurer has no 
right to make such defense although he may have done nothing to induce the 
insured to refrain from making proof of loss, or nothing to indicate an inten- 
tion to waive his right. No cases directly in point are cited in either opinion, 
and probably none exist. But the reasoning of the majority seems conclusive. 
The opinion is based on Armstrong v. Agricultural Ins. Co., 130 N. Y. 
560, 29 N. E. Rep. 991. 

See also on this point Fitchpatrick v. Hawkeye Ins. Co., 53 Iowa, 335, 5 
N. W. Rep. 151; Hicks v. British American Assurance Co.. 162 N. Y. 284, 
56 N. B. Rep., 743, 48 L. R. A. 424. 

2. Such answers are condemned by Pomeroy, Codb Remedies, Sees. 633- 
636, and are criticised by most text writers. See Bliss on Code Pleading, 
Sec. 331, and Maxwell Code Pleading, pp. 388-390. Such an answer has 
been held good in New York where the parts admitted are specific and clear. 
Griffins. Long Is. R. Co. 101 N. Y. 348, 4 N. B. Rep. 740. Contra, see Thierry v. 
Crawford, 33 Hun. 366. Such answers have been held good also in the fol- 
lowing decisions: Childers v. First Nat' I Bank, 147 Ind. 430, 46 N. B. Rep., 
825; Hintragerv. Richter, 85 Iowa. 222, 52 N. W. 188; Kingsleyv. Gilman, 
12 Minn. 515; Matteson v. Ellsworth, 28 Wis. 254; Denver v. Spokane Falls, 
7 Wash. 226, 34 Pac. Rep. 926. In several of these cases it is held that the 
denial will be made more specific on motion. On the other hand such an 
answer has been held bad in the following decisions: Guynn v. McCauley, 
32 Ark. 97; Levinson v. Schwartz, 22 Cal. 230; Evans v. Evans, 93 Ky. 510, 
20 S. W. Rep. 605. 

3. This decision goes beyond any of those cited and it seems reasonable 
that total lack of notice and proof would, as a matter of law, prevent a recov- 
ery. Quintan v. P. & W. Ins. Co., 133 N. Y. 356, 31 N. E. Rep. 31, 28 Am. 
St. R. 645, If the defendant in this case had pleaded the limitation of the 
time for instituting legal proceedings the holding would probably have been 
different. In addition to cases cited in the opinion see Insurance Co. v. Scam- 
mon, 100 111. 645; Ermentraut v. Girard Ins. Co., 63 Minn. 305. 65 N. W. 
Rep. 635, 30 L. R. A. 346; Matthews v. Am. Cent. Ins. Co., 154 N. Y. 449, 
48 N. E. R. 751; Foster v. Fidelity & Casualty Co., 99 Wis. 447, 75 N. W. 
Rep. 69; Griemv. Fidelity & Casualty Co., 99 Wis. 530, 75 N. W. 
Rep. 67. 

4. This holding seems correct on reason and weight of authority. But the 
question is not free from difficulty. Other cases on the subject are: Fidel- 
ity & Casualty Co. v Loewenstein, 97 Fed. 17, 46 Iy. R. A. 450; Kasten v. 
Interstate Casualty Co., 99 Wis. 73, 74 N. W. Rep. 534. 

As to what constitutes an accident, see note to Fidelity Casualty Co. v. 
Johnson, 72 Miss. 333, 17 So. Rep. 2, 30 L. R. A. 206. 

Irrigation — Interstate Streams — Prior Appropriation — Jurisdic- 
tion of State Courts. — The plaintiffs in this case claim right to water 
through the same ditch having its headgate in Wyoming, although part of the 
plaintiffs are located and use the water in Montana. They seek to restrain 



